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We highly appreciate the Commission's efforts to remove some of the procedural barriers
to a more uniform approach to GDPR enforcement.

We believe that all of the areas suggested by the Commission (and by the EDPB) are
suitable for a greater degree of harmonisation. In this context, we would only point out
that the new legislative acts should also take into account the fact that Member States
have different arrangements for administrative procedures, whether in the handling of
complaints, the exercise of control or the imposition of administrative sanctions. Any
judicial review of decisions of supervisory authorities will be carried out at the level of
Member States' courts and their administrative justice rules. It is therefore necessary to
leave room for the Member States to ensure that these rules are properly linked to the
rules of administrative procedures modified by any new legislative act.

At the same time, we would like to point out that the proposed initiative completely
neglects the harmonisation of cross-border investigations in relation to the position of
data protection officers of the parties under investigation (controllers or processors). The
position of the data protection officers is very specific and delicate in terms of the
supervisory authorities' approach to the investigation of (cross-border) cases. On the one
hand, DPOs are supposed to cooperate with the supervisory authorities (Article 39(1)d)
and (e) GDPR), but at the same time they are bound by a duty of loyalty towards the
controllers or processors concerned (which usually arises from the employment or other
relationship between them and the controller or processor concerned). In practice,
despite the text of Article 38(3) of the GDPR, it will often not be clear to what extent the
DPO is required to cooperate in an investigation carried out by a supervisory authority,
and to provide the supervisory authority with information obtained in the course of
his/her own supervisory and control activities, especially if such information could be
used against the controller or processor concerned. In this context, we believe that the
most important issue would be to clarify the scope of the confidentiality obligations (and
here also the right to refuse to testify) that are foreseen in Article 38(5) GDPR.
Unfortunately, the assumption of the European legislator that EU or national law would
regulate this issue has not been fulfilled and, for example, no such regulation has been
adopted in some countries, such as the Czech Republic. This puts the data protection
officersin a very complicated situation, as it is not clear to what extent are they obliged to
provide the supervisory authorities with sensitive information they have obtained in the
course of their control activities (e.g., about GDPR violations detected in the course of
internal control or internal investigation of incidents).

Therefore, we believe that it would be appropriate to harmonise at European level, within
the framework of the forthcoming legislative act, the conditions for the activities of data
protection officers and their cooperation with supervisory authorities and to stress that
the cooperation mentioned has to be reciprocal. We furthermore believe it would be
appropriate to harmonise in particular the scope of their duty of confidentiality and the
right to refuse to testify, so that they are not at disadvantage in the case of a cross-
border investigation.
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The European Federation of Data Protection Officers (EFDPO) is the European umbrella
association of currently 14 national associations for data protection and privacy officers.
Its objectives are to create a European network of national associations to exchange
information, experience and methods, to establish a continuous dialogue with the political

sphere, business representatives and civil society to ensure a flow of information from the
European to the national level and to proactively monitor, evaluate and shape the
implementation of the GDPR and other European privacy legal acts. In doing so, the EFDPO
aims to strengthen data protection as a competitive and locational advantage for Europe.
The new association is based in Brussels.

www.efdpo.eu




